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A “retailer maintaining a place of business in Illinois” as described in 86
I1l. Adm Code 150.201(i) is required to register with the State as an
Illinois Use Tax collector. See 86 Ill. Adm Code 150.801. (This is a
GlL).

Decenmber 21, 1999

Dear XXXxX:

This letter is in response to your |letter dated Novenmber 15, 1999. The
nature of your letter and the information you have provided require that we
respond with a General Information Letter, which is designed to provide general
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 2 I1l. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

I have recently assunmed responsibility for all of COVPANY tax filings.

If possible, I would like to receive a summary of all taxes that
COMPANY is responsible for or potentially responsible for charging to
our custoners and/or remtting to your state. I would also like to

know what tax documents/fornms COMPANY is responsible for filing with
your state.

COWANY is a switchless reseller of telecomunications. Qur main
product is |ong-distance service. Qur sales are conducted mainly
t hrough independent agents who may or may not be located in your
state. W own no property in your state. The only facilities we

operate in your state are | eased sales offices.

Thank you in advance for any assistance you can offer in this matter.
If you have any questions or need further information please call ne
at 502-244-6666 ext. 1028.

In the context of a General Information Letter, the Departnent is unable to
make nexus determ nations because the anopunt of information required to nmake that

determ nation is often best gathered by an auditor. The followi ng information
outlines the principles of nexus. We hope it is helpful to you in determning
whet her you are responsible to pay tax in Illinois.

An “Illinois Retailer” is one who either accepts purchase orders in the
State of Illinois or maintains an inventory in Illinois and fills Illinois orders
from that inventory. The Illinois Retailer is then liable for Retailers'

Cccupation Tax on gross receipts from sales and nust collect the correspondi ng
Use Tax incurred by the purchasers.
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Anot her type of retailer is the retailer maintaining a place of business in

I1linois. The definition of a “retailer maintaining a place of business in
IIlinois” is described in 86 IIl. Adm Code 150.201(i), enclosed. This type of
retailer is required to register wth the State as an Illinois Use Tax collector.
See 86 Ill. Adm Code 150.801, enclosed. The retailer nust collect and remt Use
Tax to the State on behalf of the retailer’s Illinois customers even though the

retailer does not incur any Retailers' COccupation Tax liability.

The United States Suprenme Court in Quill Corp. v. North Dakota, 112 S . C
1904 (1992), set forth the current guidelines for determning what nexus
requirements nust be met before a person is properly subject to a state's tax
aws. The Suprene Court has set out a 2-prong test for nexus. The first prong

is whether the Due Process Cause is satisfied. Due process will be satisfied if
the person or entity purposely avails itself or hinself of the benefits of an
econom ¢ narket in a forumstate. Quill at 1910.

The second prong of the Supreme Court's nexus test requires that, if due

process requirenents have been satisfied, the person or entity must have physical
presence in the forum state to satisfy the Cormerce O ause. A physical presence
is not limted to an office or other physical building. Under 1llinois law, it
al so includes the presence of any agent or representative of the seller. The
representative need not be a sales representative. Any type of physical presence
in the State of Illinois, including the vendor’'s delivery and installation of his
product on a repetitive basis, will trigger Use Tax collection responsibilities.
Pl ease refer to Brown’s Furniture, Inc. v. Zehnder, (1996), 171 Il1.2d 410.

The final type of retailer is the out-of-State retailer that does not have
sufficient nexus with Illinois to be required to submt to Illinois tax laws. A
retailer in this situation does not incur Retailers’ COccupation Tax on sales into
Illinois and is not required to collect Use Tax on behalf of its Illinois
cust oners. However, the retailer’s Illinois custoners will still incur Use Tax
on the purchase of the out-of-State goods and have a duty to self-assess their
Use Tax liability and remt the anount directly to the State. The Use Tax rate
is 6.25%

The Tel ecommuni cations Excise Tax is inmposed upon the act or privilege of

originating or receiving intrastate or interstate telecomunications in Illinois
at the rate of 7% of the gross charges for such tel econmunications purchased at
retail fromretailers. See 86 Ill. Adm Code 495, encl osed.

Pursuant to Section 495.100(a), "gross charge" nmeans the anount paid for the
act or privilege of originating or receiving tel ecommunications in this State and
for all services and equi pnent provided in connection therewith by a retailer,
valued in noney, whether paid in noney or otherwise, including cash credits,
services and property of every kind or nature, and shall be determ ned w thout
any deduction on account of the cost of such telecommunications, the cost of
mat eri al used, |abor or service cost or any other expense what soever.
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Effective January 1, 1998, the Tel ecommunications Minicipal Infrastructure
Mai nt enance Fee Act (Act) (35 ILCS 635/1 et seq.) provides for the inposition of
vari ous fees upon tel ecommuni cations retailers.

Section 15 of the Act inposes a State infrastructure maintenance fee upon
tel ecommuni cations retailers, as that termis defined in 35 ILCS 635/10, "equal
to 0.5% of all gross charges charged by the telecomunications retailer to
service addresses in this State for telecomunications, other than wreless
tel ecommuni cations, originating or received in this State."” (35 ILCS 635/15(b).)
Section 15 also provides for an optional infrastructure maintenance fee which
tel ecommuni cations retailers may pay "with respect to the gross charges charged
by the telecommunications retailer to service addresses in a particular
municipality for telecomunications, other than wreless telecomunications,
originating or received in the municipality...." (35 ILCS 635/15(c).) These fees
are collected, enforced and adm nistered by the Illinois Departnment of Revenue.
(35 ILCS 635/ 25(b))

Section 20 of the Act provides that municipalities may inpose a nunicipal
infrastructure maintenance fee upon teleconmunications retailers. This fee is
based upon gross charges charged by the telecomunications retailers to service
addresses in the municipality for telecomunications originating or received in
the rmnunicipality. This fee is collected, enforced, and adnm nistered by the
muni ci pality inposing the fee. (35 ILCS 635/25(c).)

I[llinois municipalities are also authorized to inpose a nunicipal
tel ecormuni cations tax. (See 65 ILCS 5/8-11-17.) The tax is inposed on the act
or privilege of originating in such nunicipality or receiving 1in such
municipality intrastate or interstate telecomrunications by a person at a rate
not to exceed 5% of the gross charges for such tel ecommunications purchased at
retail by such person. (See 65 1LCS 5/8-11-17(a)(1) and 65 ILCS 5/8-11-
17(a)(2).) This tax may only be inposed if the municipality does not have in
effect an occupation tax inposed on persons engaged in the business of
transmtting nessages by neans of electricity as authorized by Section 8-11-2 (65

ILCS 5/8-11-2) of the Illinois Minicipal Code. The nunicipality inposing the tax
provides for its admnistration and enforcenent, not the Illinois Departnment of
Revenue. Therefore, questions regarding this tax should be addressed to the

i ndi vidual nunicipalities inposing it. There is no equivalent statute for county
gover nment s.

In addition, the Energency Telephone System Act provides that "[t]he
corporate authorities of any municipality or any county nay, subject to the
limtations of subsections (c), (d), and (h), and in addition to any tax |evied
pursuant to Section 8-11-2 of the Illinois Minicipal Code, inpose a nonthly
sur char ge on billed subscri bers of net wor k connecti on provi ded by
tel ecommuni cation carriers engaged in the business of transmtting nessages by
means of electricity originating within the corporate limts of the nunicipality
or county inposing the surcharge at a rate per network connection determned in
accordance wth subsection (c)." (See 50 ILCS 750/15.3(a) and (c).) "The
surcharge authorized by this Section shall be collected from the subscriber by
the tel econmuni cations carrier providing the subscriber the network connection as
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a separately stated itemon the subscriber's bill." (50 ILCS 750/15.3(f).) This
surcharge is paid to the nmunicipality, county or Joint Energency Tel ephone System
Boar d. (See 50 ILCS 750/15.3(g).) Questions regarding the surcharge should be
addressed to the nmunicipality or county inposing it.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



